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Outline

• The paradox of IP

• Threats to knowledge sharing

• Recommendations
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The Paradox of IP

• Promoting knowledge production and  
dissemination by temporary monopolies

• Copyright: original creations
– No ideas, theories, facts

– Limitations & exceptions, term: life + 70

• Patent law: inventions
– No abstract ideas, theories, discoveries

– Research exemptions, term: 20 yrs max
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Threats (1)
Proliferation of IPR's

• Originality threshold in © falling

• Trivial patents, discovery patents

• Database right in data collections
– Is scientific data 'obtained' (protected) or 

'created'  (not protected by db right)�

• Longer terms of protection

• IP laws not unified � legal uncertainty
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Threats (2)
Government Data Commodified
• US: no copyright in US govt works

• EU: varying regimes, e.g.
– UK: Crown copyright

– NL: use permitted after publication, unless 
rights expressly reserved

• Landmark case (Council of State NL)

• Decentralization/privatization of public 
data agencies � restrictive licensing
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Threats (3)
'Contractualization'

• Scientific funding/sponsoring agreements
– May restrict/delay publication (until filing of patent)�

– May require rights transfer to sponsor

• Publishing agreements
– Will often require rights transfer to publisher

– May restrict/delay web/e-print publication

• Database licenses
– Restrctions to use/publish existing data sets
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Recommendations
Three-prong strategy

• EU/nationale legislatures:
– Broaden © and db right exceptions for science

– Limit/abolish © and db right in government information

• Universities and research institutes 
– Discourage/prohibit 'all rights' transfers to publishers

– Promote OC licensing, educate academic employees

• Public fundering agencies & governments:
– Require OA access publication of funded research (e.g. NIH)�

– Reconsider privatization of public data functions


