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The authors’ rights regime is very difficult to
apply in the digital world and in the public
Administration

Since the emergence of CITs and the Internet,
problems have arisen in applying the rules that had been in
force until then to protect authors’ rights, while a t the same
time making those rights compatible with people’s a ccess to
knowledge and making it easier for them to share it

When it comes to using the Web 2.0 tools and the
Administration’s platforms for collaborative work, we have to be
scrupulously careful with material subject to authors’ rights when
publishing such content.



What is a “work” and what is not, according to
the Law of Intellectual Property (LPI)?

Art. 10.1 TRLPI: “Subject to intellectual property are all literary,
artistic or scientific creations expressed by any m eans or on
any media , tangible or intangible, whether now known or yet to be
Invented, amongst which are included: [...]".

Art. 13 TRLPI: “Not subject to intellectual property are legal or
regulatory ordinances and their corresponding proje cts, the
decisions of jurisdictional organs and the acts, ac cords,
deliberations and dicta of public authorities, nor the official
translations of all these texts”.



Is the authors’ rights regime applicable to the
Administration?

The Intellectual Property Law (LPI) is applicable to the Administration
from two points of view:

1. As the user of external works subject to authors’ rights (AR). The
Administration must obtain the rights of exploitation for the specific
desired use or must ensure that such use is permitted under the
exceptions provided for in the LPI.

2. As the rights-holder. The information contained in works created by
the Administration’s staff [or subcontracted by them] is not affected
by the IP regime. It is only affected insofar as it is contained in a
work (e.g., a DB created by the Administration) or if it is a work that
IS inherently protected (plan, photograph, etc.).



What are author’s rights over a work?

Authors’ rights are an attempt to offset the exclusivit y of the
creator’s rights over a work, in the interests of socie ty (to enable
universal access to culture, etc.).

1. Moral rights (art. 14-16 TRLPI). Rights of attribution, not monetary. The creator
cannot renounce authorship; hence contracts made by ghost-writers are not legal:
- Attribution (authorship). The author may decide to publish a work anonymously.
- Integrity . Concerns unauthorized modification that might prejudice the author.
- Dissemination . The Administration may oblige an author’s heirs to disseminate the
work in the public interest.
- Withdrawal from sale (revocation). But with compensation.

2. Exploitation rights . Property rights, of exploitation or of straightforward remuneration.
- Reproduction (art. 18). Make copies (ephemeral or permanent, tangible or
otherwise).
- Distribution (art. 19). Distribute to the public (sale, rental, loan, etc.).
- Public communication (art. 20). Make available to the public without prior
distribution (performance, display, broadcasting, Internet). Concept public.
- Transformation (art. 21). Make derivative works (translation, adaptation, etc.).



The current LPI: protector of authors’ rights

The Intellectual Property Law (LPI) endows the author of the work with
exclusive rights (to reproduce, distribute, communi cate to the public or
transform) that allow him or her to control the exp loitation and the use
made of the work in order to perform any of these acts.

However, the LPI also covers situations —known as exceptions — in which
it is not necessary to request the consent ofthea  uthor and in which a
specific use is authorized:

- Private copy

- Current affairs and events (right to information, art. 33 and 35.1)

- Parody (freedom of expression, art. 39)

- Citation right (freedom of expression, art. 32)

- Teaching and research (citation right, DB use, reproductions for
museums and libraries, art. 32, 34.2b and 37.1).

- Access to culture (right of loan, restriction of post-mortem right to non-
publication, art. 37.2 and 40).



Authors’ rights on works created by staff
working for the Administration

Works created in virtue of an employer—employee
relationship

Art. 51.2 TRLPI: “In the absence of a written agreement, rights of
exploitation shall be considered to have been ceded exclusively
and to the extent necessary for the exercise of the habitual
business at the moment of delivering a work created by virtue of
an employer-employee relationship”.

This article applies to relations with civil servants (non-
spontaneous creation, subordination, alienation of the result). But
note that this is quite different from communications that take
place with collaborative work-platforms such as e-Catalunya.



To Innovate using
the collective
knowledge the
Administration has
avallable...



... Its rights to explolt
Its works must be
opened up to third
parties.



Intellectual property and authors’ rights

Can we innovate with “All rights reserved” on works?

Problems with intellectual property (IP) and authors’ rights (AR) with
the emergence of CITs and the Internet.

Find a balance between:

- the private interest of the author and rights-holders; and

- the public interest in accessing culture and information.

With Creative Commons licences, the idea is to change “All rights
reserved” to “Some rights reserved”.

Differentiation of copyright and authors’ rights.



Knowledge must
be made to
circulate
collectively



Can digital material be copied?

What does Spanish law say about making copies of CD s and
programs, images and texts from the Web?

To copy a CD:
- Prior consent of the author is required.

- Or it may be copied for private use, in accordance with article
31.2 of the LPI.

To copy or reproduce programs, images or text from the Web:
- You can store a copy on your personal computer.

- You can link to them from your Web site (implicit consent is
understood).

- But they can only be redistributed or republished with the consent
of the author (with the CC licence, with “usage conditions”, with a
specific e-mail message).



So...

http://cat.creativecommons.orq

Alba. © Jordi2007. CC BY-NC-ND 2.0




One of the answers is Creative Commons
licensing

SOME RIEHTS RESERVED

http://creativecommons.org

Alba. © jordigraells. CC BY-NC-ND 2.0




Why were the licences devised?

- Intellectual property traditionally distinguishes between use (private, non-
profit) and exploitation (public, profit).

- On the other hand, for digital formats, for a work to be used (book, song,
play, film, blog, file, program, etc.) it must be reproduced, and every
reproduction constitutes an act of exploitation. Use becomes public.

Hence, the use of a work must be authorized; otherwise, an infringement is
committed.

Created by Lawrence Lessig, with CC licences the author can decide how
the public can reproduce his or her work (ceding the appropriate usage
rights) through recognition of the author’s exclusive rights as established by
the Spanish Intellectual Property Law (LPI). Use is not prohibited, but rather
permitted under certain conditions. They are highly suitable for those who
do not wish to reserve all rights over the work for themselves, but
would like to cede certain rights under certain con ditions.



Types of Creative Commons licences

Copying or reproduction, distribution and public communication are always
permitted if the author is credited, but commercial use or the possibility of
making derived works may be limited or conditional on their licensing terms
being the same as those applicable to the original work. Combining these
condition gives us the current 6 types of standard licence.

There are 6 Sorts ® Attribution (by): This license lets others distribute, remix, twealk,

and build upon yvour work, even commercially, as long as they credit
you for the original creation,

®@ Attribution Share Alike {(by-sa): This license lets others remix,

tweak, and build upon your work even for commercial reasons, as
long as they credit you and license their new creations under the
idertical terms,

®® Attribution Mo Derivatives (by-nd): This license allows for

redistribution, commercial and non-commercial, as long as it is passed
along unchanged and in whole, with credit T you,

® @ Attribution Non-commercial (by-nc): This license lets others
rernix, tweak, and build upon your work non-commercially, and
although their new works must also acknowledge you and be non-
commercial, they don’t have to license their derivative works on the
zame terms.

Attribution Mon-commercial Share Alike (by-nc-sa): This license
lets others remix, tweak, and build upon your work non-commercially,
as long as they credit you and license their new creations under the
identical terms,

Attribution Mon-commercial No Derivatives (by-nc-nd): This
®© @ license is the most restrickive of our si main licenses, allowing

redistribution, This license it allows others to download your works

and share ther with others as long as they mention you and link back

to you, butthey cant change them in any way or use them
commercially,



Opening up knowledge to the public...
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Registering Web sites with CC licences

Materials from Web sessions licenced under CC
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Registering publications with CC licences

Centre Penitenciari Brians 2

Legal notice

This work is subject to a Creative Commons Attribution-Non-
Commercial-ShareAlike licence 2.5. Reproduction, distribution
and public communication are permitted as long as the rights-
holder (Generalitat de Catalunya. Departament de Justicia) is
credited and no commercial use is made of it. If you transform
this work to create a new, derivative work, you may distribute
the resulting work only under a licence identical to the one that
regulates the original. The full licence can be consulted at
http://creativecommons.org/licenses/by-nc-
sa/2.5/es/legalcode.ca.
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Registering publications with CC licences
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Legal notice

This work is subject to a Creative Commons Attribution licence
2.5. Reproduction, distribution, public communication and
transformation to generate a derivative work are permitted
without restriction as long as the rights-holder (Generalitat de
Catalunya. Departament de Justicia) is credited. The full
licence can be consulted at
http://creativecommons.org/licenses/by/2.5/es/legalcode.ca.

© Generalitat de Catalunya
Departament de Justicia
www.gencat.cat/justicia
First edition: October 2007
Print-run: 185 copies
Interior layout and reproduction: Quality Impres
ISBN: 978-84-393-7536-4
Diposit legal: B-48371-2007




Registering videos with CC licences

Mesures penals alternatives

Preetacions en banefc!
o |la comunitat

Legal notice

This work is subject to a Creative Commons Attribution-Non-
Commercial-No Derivative Works licence 2.5. Reproduction,
distribution and public communication are permitted as long as
the rights-holder (Generalitat de Catalunya. Departament de
Justicia) is credited and no commercial use is made of it. This
work may no be transformed to create derivative works. The full
licence can be consulted at:
http://creativecommons.org/licenses/by-nc-
nd/2.5/es/legalcode.ca.

© Generalitat de Catalunya
Departament d’Interior, Relacions Institucionals i
Participacio i Departament de Justicia
www.gencat.cat
First edition: September 2007
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