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Autonomy and the Commons

[The basics of Commons Based Peer Production (CBPP)]



• The concept first used by Benkler in

Benkler, Y. (2002) Coase's Penguin,or Linux and the Nature of the 
Firm, Yale Law Journal, 112, 369.

To describe a 
production model 

between the market 
and the hierarchy

To describe a 
production model 

that is very likely to 
emerge in the 

Internet environment

To investigate the 
conditions and 
social/ policy 

implications of such 
a production model





Constituent elements of the CBPP model

• Features related to the 
peers

• Features related to the 
artefact

• Features related to the 
integration mechanisms



Features related to the peers

Large numbers of participants 
will make it most likely that 

-Even small excess human 
capacity units may contribute to 
a common production

-Each peer identifies the project 
which is most suitable to her 
skills and interests

Expressions of 
autonomy



Features related to the produced artefact

• Modularity

• Granularity

• Heterogeneity

• Non rivalry (information goods), renewable  
or having excess capacity (spread in time)

• Open ended and potentially unfinished

Ability to capture the 
(excess) human capacity

•Particularly relevant in the 
case of utilitarian artefacts 

•It provides a driver for 
participation



Features related to the produced artefact

• Modularity

• Granularity

• Heterogeneity

• Non rivalry (information goods), renewable  
or having excess capacity (spread in time)

• Open ended and potentially unfinished

• Allow parallel processing

• Increase numbers of 
participants



Features related to the integration 
mechanism

• Low cost

• Unobtrusive

It may be based on

-Hierarchy [benevolent 
dictator (e.g. Linux) or 
corporate model (e.g. 
Linpro)]

-CBPP (Slashdot.com
model)

-Majority voting models

• co-ordination
• channelling 
• filtering/ error correction
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CBPP changes not only the “what” but also the “how” of 
regulation

[Regulatory implications of CBPP]
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Benkler, Y. (2002) Coase's Penguin,or Linux and the Nature of the 
Firm, Yale Law Journal, 112, 369.
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To investigate the 
conditions and 
social/ policy 

implications of such 
a production model

It affects not merely 
the content but also 

the form of 
regulation regarding 

creativity

Regulatory Content 
issues:

• Removing obstacles 
from the reuse (derivative 
works rights) or 
dissemination 
(reproduction and making 
available rights) of 
material

• Fair Use

• Licensing

Regulatory Form Issues:

• Regulation that is able to 
absorb the rapid changes 
induced by technology

• Creation of micro-
regulatory regimes: flexible 
to the needs of different 
communities

• Ecologies of regulation: 
standardization of micro-
regulatory regimes



Features of regulatory form: 

• High Plasticity (individual or 
collective)

• High Immediacy (micro 
enforcement)

• Large scale (mass application 
across jurisdictions)

• support by information technology

• Backing by International/ Regional 
regulatory instruments

EULAs + Legislative 
support (e.g. TPM 

provisions)



Issues:

(a) Critical open licensing literature (Elkin-Koren/ Dusollier): 

i. Fragmentation of the commons

ii. Meaning dilution

iii. Contractual validity issues

iv. Undermining legal reform

(b) Techno-regulatory theory (Brownsword, early Lessig, Boyle):

i. Need to introduce checks and balances of public regulation in 
private regulatory regimes

ii. A FLOSS model for (technical) regulation?

(c) Regulation Theory (Black, Scott, Baldwin, Grabosky, Brousseau):

i. Need to focus on the procedural aspects of regulation building and 
increase representation of technology and context in the regulatory 
instruments

ii. Multi-level regulatory institutions



Some conclusions:

• CBPP affects the form of regulation; not just its content

• A CBPP model for regulation may solve some of the 
problems posed by critical theorists
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How and what does Creative Commons (CC) produce

[CC as an effort to use CBPP for regulatory production]



Is CC a CBPP mechanism for producing regulation?

Louis-Jacques Goussier (1762-1773) Machinery
Welcome Images CC EW 2.0 BY_NC



Open Sourcing Regulation and the CC project

Focus:

• Production of CC Licences



CBPP elements found in the CC project

(a) Peer capacity

(b) Artefact produced

(c) Integration mechanisms



(a) Peer Capacity

• legal experts across jurisdictions

• non-legal problem domain experts 
(e.g. artists, librarians, educators, 
scientists etc)

They either have excess 
peer capacity or they could 
identify an area of interest 
because of their large 
number



(b) Artefact produced

CC licences:

-Public good (text)

-Modular

-Middle granularity

-Middle heterogeneity

-Open ended



(c) Integration Mechanisms

i. Moderated simple mailing 
lists

ii. Forum (not really used)

iii. Wiki (controlled/ underused)

iv. Hierarchical mechanism of 
accepting comments (not 
clearly defined)

v. Consensus based (not 
clearly defined)

vi. Role identification (not 
clearly defined)



The messy reality of CC licence production

T. Rowladson (1788) Fever
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Participation/ Initiation/ Persistence



Participation in %
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Thread initiation distributions
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Persistence Distribution
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The problem of under-utilization of the Commons 

• Most participants on the lists are not able to fully benefit from the 
ability at least in principle to participate in the formation of the licences

• The ability exists  in the normative level but not in the practical level

• They do not possess the skills to meaningfully participate in the 
drafting of the licences

• The discussion on the lists does not contribute to that direction

• As a result we have the formation of four classes of participants:

• licence users with specific problems 

• non-legal experts that are active participants 

• National CC experts

• CC HQ experts



Patterns of Thread Participation



Thread: Or Any Later Version

{Prodromou, 2003j 
#394}

{Linksvayer, 2003d 
#395}

Thread: Derivative Work 
License Compatibility 
calculator

{Prodromou, 2003e 
#385}

{Linksvayer, 2003c 
#386}

{Prodromou, 2003f 
#387}

{Linksvayer, 2003ci 
#856}

Thread: Future-proofing CC licenses

{Prodromou, 2003u 
#857}

{Linksvayer, 2003e 
#396}

{Brown, 2003j #397}

August 2003



December 2003

Thread:  Recent Questions asked on 
this list

Thread:  A questions about 
Share-Alike

{Randolph, 2003 #356}

{Prodromou, 2003b #358}

{Shah, 2003a #866}

{Gruettmueller, 
2003j #865}

{Young, 2003 #357}

Thread:  Compilation Copyright

November 2003

{Swartz, 2003b 
#359}

{Shah, 2003b #867}

{Gruettmueller, 
2003k #866}

{Collins, 2003d #482}

{Prodromou, 2003q #483}



{Ostrom, 2003 #464}

Thread:  Fitting a licence on a 
small place

September  2003

{Brown, 2003q #465}

Thread: Suggestion for new 
license

{Davel, 2002 #447}

{Brown, 2002d #448}

November  2002

{Myers, 2003 #445}

Thread: License Question (Fair 
use and ownership)

December 2003 

{Prodromou, 2003n 
#446}



Some solutions

• Live memory: The key participants are 
the ones that actually now do this job 
(primarily Mike Linksvayer)

• add people harvesting the list and 
preparing a digest

• Better documentation of discussion 
and progress report

• Use of forums

• Education and off-line communities

• Increase capacity 
(education) 

• Increase numbers 
(community building) 

• Decrease barriers 
(modularize, granularize)

• Maintain momentum (new 
tasks for the community)
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The CC Web

[The dual organizational form of CC and how it contributes 
to regulation building]



What is exactly produced where 
in the CC project?

• on the mailing lists there are 
two tasks performed:

• meaning creation 
(clarifying concepts)

• maintenance (operation 
of the licences in the field, 
potential issues to be 
tackled)

• off the mailing lists (or closed 
mailing lists):

• legal hacking

• meaning creation

• maintenance

• developers’ meetings

• fast-track development

• identification of new 
issues to be tackled by the 
CC community



The CC Organizational Web

Creative Commons 

Creative Commons

International

CC Mixter

Science Commons

iCommons

Project: international 
variations of the 
original licences

Project: storing/ mixing 
of audio content

Project: application of 
CC philosophy on science; 
three pillars: licensing, 
publishing,data

Organization: 
establishing an umbrella 
of commons

ccLearn

Project: use of CC 
licences to enrich common 
teaching resources
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International

Project: international 
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Creative Commons

International

Creative Commons 
UK

Creative Commons 
Greece

Creative Commons 
Germany

No-hierarchy

Control via Trademark Agreements
Creative Commons 
England and Wales

Creative Commons 
Scotland

Creative Commons 
(…)



Where is the locus of decision making 

(licence production/ approval of innovations/ trademark controls)

Mailing lists: low

Specialized mailing lists: low

Off line communications and meetings: low-
medium

CC HQs: High



Oxford Magazine (ladder and haircut)
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The CC ladder



CC HQ

CC-I Network

CC Mailing Lists

Strategic Decision Making/ Control of 
the platform (technical – trademarks)

Meaning Control

Legal Hacking 

Meaning Production

Legal Bug Fixing 

Meaning Production



The importance of the CC-I network

It is the one that may achieve both 
objectives of CBPP

-Increasing participation (qualitatively –
quantitatively)

-Decreasing barriers (producing more 
instruments)

Such community needs to be self-governed 
while maintaining the trust relationship with 
both CCHQ and the local/ global 
communities (the tensions of the middle)



[Conclusion]



The Cycling Argument
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• Commons Based Peer Production affects 
not only the content but also the form of 
regulatory forms

• CC is an example of that trend



• CC tries to follow a CBPP model for the production of regulation but 
is not there yet

• CC mailing lists are primarily for producing 
meaning or identifying legal bugs to be fixed. 
Progress and participation are substantially hindered 
by the nature of the technical and organizational 
means used

• CC-I network is the place where the licence building 
actually takes place

• CCHQ is where the decisions are being made



CC is not an organization that produces 
licences but licences that produce an 
organization

The moment CC ceases to produce regulatory 
artefacts it will fall apart



Questions

Denise Gasgoigne Lillie (1905) Bicycle
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