CC0: Relinquishing rights in Europe 

The first session of the 3rd COMMUNIA workshop dealt with the possibility of relinquishing rights in Europe. The focus of the session was on questions raised by the current drafts of the CC0 waiver that is currently being developed by Creative Commons International. Special attention was paid to the questions of non-waivability of moral rights of authors. 

There were presentations by Mireille van Eechoud (Assistant Professor at the Institute 

for Information Law of the University of Amsterdam) and Jennifer Jenkins (Lecturing Fellow teaching intellectual property at Duke Law University of North Carolina and Director of Duke's Center for the Study of the Public Domain). The session was chaired by Lucie Guibault (Assistant Professor of copyright and intellectual property law at the Institute for Information Law of the University of Amsterdam) and Diane Peters (General Counsel for Creative Commons, USA). 

Jennifer Jenkins - Practical aspects of CC0 and waivability
Jennifer Jenkins is director of the Centre for the Study of the Public Domain at Duke Law School, which is the first university centre in the world devoted to the public domain. Founded in September of 2002, as part of Duke Law University's wider intellectual property program, its mission is to promote research and scholarship on public domain, to promote debate about the balance needed in our intellectual property system and to translate academic research into public policy solutions. The following is a summary of her presentation. 

According to Jenkins, it is hard to predict with precision to what extent a CC0-waiver will be effective in different jurisdictions. Therefore doubts and concerns exist about its implications. This uncertainty will be felt, for example, when an international group of researchers works together by collecting and sharing all kinds of information, from photographs to sets of data. Different jurisdictions will protect the same objects differently and there is no clear view on the legal status of the material. Even a CC0-waiver cannot take away this confusion entirely for the reasons mentioned above. How will these concerns then play out practically? 

The issue can be considered from different perspectives. The first case discussed concerns the funding entity that sets conditions of funding on the use of CC0 to ensure that others can meaningfully use research results. In all likelihood, the possible uncertainty about the effectiveness of the waiver will not prevent the entity from applying the waiver. After all, there are no better alternatives available. Moreover, it is unlikely that the waiver will often run counter to the unwaivability of moral rights, as the nature of the materials is often relatively far from the core of copyright. 

The second case involves the researcher who applies the waiver on photographic material in order to receive funding and then changes his mind. Although the object is closer to the core of copyright, one shouldn't be worried too much by this case. In the first place the researcher won't easily revoke the CC0-waiver while the research is made dependent upon the application of the waiver. Secondly, one can hold that the restraint of his copyright by CC0 is counterbalanced by another benefit: the willingness of the funding agency to support the project financially. 

The last case is about the user who fears a lawsuit for violation of moral rights in case he remixes the work or omits attribution. The probability, though, that the alleged infringer will be condemned to pay remedies seems unlikely even if the court takes the claim seriously. 

So there is cause for optimism, although the work isn't done yet. Most important for now is refining the legal text of the waiver in order to make it as effective and enforceable as possible. The next step is anticipating how it will be used in practice and to accompany the project with the necessary education and social engineering. 

Mireille van Eechoud - CC0 for public sector information? 

Mireille van Eechoud is assistant professor at the Institute for Information Law (IViR), which is the largest research centre in the field of information law in Europe. One of the projects of the IViR is Creative Commons Nederland (CC-NL). The purpose of this project is to develop, introduce, and promote Creative Commons licences in the Netherlands. Mireille van Eechoud spoke about the use of the CC0 in the public sector: 

In the Public Sector Information Directive EC/2003/98 one can find several provisions that would support the use of CC0 for public sector information (PSI). First of all, the directive seeks to promote the (re)use of PSI. The CC0-waiver would of course be in line with such an objective, for it facilitates the use by freeing the work from copyright claims. Secondly it meets the goal of increasing transparency with respect to the terms of use, as laid down in the directive. Moreover, CC0 fits best with the recommendation that standard licenses be non-discriminatory, non-exclusive and do not ask for royalties. One should keep in mind, however, that the provisions in the directive are not binding and must therefore be regarded as incitements. 

It has to be noted that government institutions might not be too willing to release public sector information under a Creative Commons license. There are at least two reasons why government institutions might be conservative in this field. Firstly, nowadays government institutions often are expected to cut down costs and to make profit when possible. It might seem to government institutions that this does not mix well with the notion of releasing information under a Creative Commons License. Secondly government institutions might be sceptical, because of the fact that a Creative Commons license is non-revocable. 

Questions and Comments 

As the greater part of the public at the session was not a lawyer, many questions were raised about the different clauses of the current version of the CC0 license; the CC0 Waiver 1.0 Universal (CC0-Communia Draft).

Some of those questions were about the meaning of the CC0 - Should it be regarded as a waiver or a license? It was explained that the CC0 is meant to be a waiver; comparable to a quitclaim deed or an abandonment of rights. Clause 3 (the public License Fallback) is written for those jurisdictions where a waiver might not be accepted by a judge. In such cases the Waiver shall be preserved to the maximum extent possible in that jurisdiction. The goal is to make sure that users of a work released under a CC0 are still able to use that work as freely as possible, even when (because of formal legal reasons) a `Waiver' as such is not enforceable. In other words: if the Waiver is not accepted by law in a certain jurisdiction, the CC0 `morphs' into a license which grants, in short, as much rights as possible to the user. This has more or less the same effect as a waiver. One could describe the public License Fallback as a plan B, in case the waiver (plan A) is of valid. 

There was some discussion about the decision to write the CC0 Waiver in two parts, the (1) `Human Readable deed' - a summary in easy to understand language - and (2) the Legal Code. Various speakers suggested leaving out the Legal Code, i.e. writing a CC0 that encompasses only a clear and short Human Readable deed, to make the CC0 user-friendlier. The decision to write the CC0 in two parts was defended as follows. The Legal Code was deemed necessary to provide a license that is, although possibly not 100% 'waterproof’, minimizes the highest risks. Further the assumption was that in general people would not read the legal part. James Boyle (co-founder of the Center for the Study of the Public Domain at Duke Law School) mentioned the comparison with a car: people are perfectly able to use a car without understanding the mechanism that is under the hood. The same holds true for a computer. This is expected about the CC0 too: Affirmers will most likely use the CC0 because they understand, and will only read, the Human Readable deed. Thus the negative side of the Legal Code is largely hypothetical. It is not important for the every day user to (read and) understand the `mechanism’ that actually makes the CC0 function (the Legal Code).

The next steps that have to be taken were discussed. Work which still has to be done include finalizing the legal code and - when finalized - translating the CC0 waiver into different languages. One of the most important matters at hand is to educate the public and the Affirmers, the people releasing their works under the CC0. The Affirmers specifically need to be educated, so they realize what exactly they will be `giving up' (waiving) when they release their works under the CC0 waiver. 

